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Costs Control and international arbitration:
A practitioner’s view

Vinson&Flkins RLLP

As the old chestnut goes, arbitration
is superior to traditional litigation
because arbitration is cheaper.
However, more than a few who have
trusted in this maxim have found
themselves disappointed with the
results. The reality is, more often
than not, arbitration can be every bit
as expensive as a trip to the
courthouse. While this does not
diminish other significant benefits
that arbitration can offer, such as the
relative ease and predictability of
cross border enforcement of awards,
it has nevertheless tempered the
ardour of many a litigant. In recent
years, these perceptions about cost
have even led to a certain amount
of disillusionment with the system of
arbitration as a whole.

Therefore, perhaps the time has
come to reconsider this well-worn
piece of conventional wisdom and
propose in its place a more nuanced
understanding: arbitration will be as
expensive as you allow it to become.
To be sure, as with all forms of
dispute resolution, there is only so
much a party can do to control the
process, let alone the outcome. Yet,
as a creature of contract, arbitration
does provide the litigant with the
ability to control a number of
variables, which as a consequence
can control the size of the final bill.
The key to succeeding is to
recognize where the opportunities
for creating efficiency are and to take
advantage of them as early on in the
process as possible.
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Cost saving steps are

fundamentally based on the truism
that the longer proceedings take,

the more expensive they will be. It

is therefore important to give due
consideration to the steps that can

be taken at the time of drafting the
arbitration clause as well as the steps
that can be taken when a dispute is
on foot.

As to the initial drafting
considerations, parties should
consider: Including a short, but
reasonable time limit for the tribunal
to bring the proceedings to a close
and to reach an award; chose an
efficient and pro-active administration
body; chose a practical venue that

is both convenient and not unduly
expensive in terms of hotels and
restaurants (remember that your
venue and seat may be two entirely
different places); place limits on
discovery (particularly if one of the
parties hails from a jurisdiction where
extensive discovery is the norm); and
consider mandatory cost shifting
provisions (if a party has to pay for

it himself, he is likely to think twice
before spending that money).

Once a dispute is on foot, a party
must of course work with the clause
in the contract in question, but there
are still other equally important
measures that may be adopted to
limit the costs incurred. One of the
most important factors in this regard
is ensuring that the arbitrators you
select both have the time to hear the
case and the inclination to conduct
the proceedings on an expeditious
basis.

Beyond that, be sure to press for the
early identification of the real issues
in the case, if preliminary issues
suggest themselves, then these
should be targeted for early
resolution if this could shorten
proceedings overall. As to the
conduct of the hearing itself, ensure
that the Tribunal sets a firm time limit,
and makes clear that each party will
have a strict equally divided time
period to present its case within that
time, beyond which no extensions
will be granted (the so-called “chess-
clock” procedure).

Of course the above amounts to a
mere whistle-stop tour of the
techniques that can be employed to
ensure that the costs of an
arbitration do not get out of control,
and each must be employed with
care in the specifics of the dispute in
question. Nevertheless, the
possibility of recapturing one of the
core perceived merits of arbitration
exists - if only the parties (and their
counsel) take active control of the
proceedings they find themselves in.

Mark Beeley
Solicitor-Advocate (All Higher
Courts)
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